What is an LPA? 

An LPA is a legal document that somone (the Donor) makes using a special form. It allows that person to choose someone now (the Attorney) that they trust to make decisions on their behalf at a time in the future when they either lack the mental capacity or no longer wish to make those decisions those decisions themselves.  

The decisions could be about the Donors property and affairs or about their personal welfare. 

Making an LPA is the only way to make plans for a time in the future when you may lack the capacity to make decisions for yourself.An LPA can only be used after it is registered with the OPG. 

There are two types of LPA: 

The Property and Affairs LPA 

A Property and Affairs LPA allows the Donor to appoint an Attorney to manage their finances and property whilst they still have capacity to make decisions for themselves. 

For example, it may be easier for them to give someone the power to carry out tasks such as paying their bills or collecting their benefits or other income. 

This might be easier for lots of reasons: the Donor might find it difficult to get about or to talk on the telephone, or might be out of the country for long periods of time. 

Alternatively, the Donor may include a restriction that the LPA can only be used at a time in the future when they lack the capacity to make decisions for themselves – for example, due to the onset of dementia in later life or as a result of a brain injury. 

An Attorney will not be able to make decisions about a Donor's personal welfare unless they have also been appointed as a Personal Welfare Attorney using a separate LPA. 

The Personal Welfare LPA 

A Personal Welfare LPA allows the Donor to appoint an an Attorney to make decisions on their behalf about their personal welfare. 

A Personal Welfare LPA can only be used when the Donor lacks the capacity to make these decisions for themselves.  

An Attorney will not be able to make decisions about a Donor's property and affairs unless they have also been appointed as a Property and Affairs Attorney using a separate LPA. 

An LPA is different to a Power of Attorney and an Enduring Power of Attorney (EPA). Information on EPA's can be obtained from the OPG on 0845 330 2900 or downloaded from the forms and booklets section of our website. 

Restrictions and/or conditions 

An LPA may contain restrictions and/or conditions that place limits on the decisions you can take, for example you may only be allowed to make decisions about where the Donor lives or you may not be able to sell the Donors house. You must adhere to these restrictions and conditions. 

The Donor may also talk to you about their wishes and feelings and may also include guidance in their LPA to assist you when making decisions in their best interests. You should take account of this guidance when making decisions for them. 

Who can make an LPA? 

Anyone aged 18 or over, with the capacity to do so, can make an LPA. You cannot make an LPA jointly with another person; each person must make his or her own LPA. 

Who can be an Attorney? 

This depends on the type of LPA that the donor is making, if the donor is making: 

· A Personal Welfare LPA then anybody over the age of 18 can be an Attorney as long as their details are correctly written on the LPA form; 

· A Property and Affiars LPA then anybody over the age of 18 can be an attorney. However, you must not be bankrupt when you sign the LPA form. You should also note that if you become bankrupt in the future, this could result in the LPA being cancelled if it has been registered with the OPG. 

If you are unsure whether you can be an Attorney under an LPA please contact the Customer Services team on 0845 330 2900. 

What it means if you have been asked to act with another attorney 

The Donor may wish to appoint you to act with one or more other Attorneys and can appoint you to act in different ways.  You can be appointed to act: 

· Together.
This means that all attorneys appointed in the LPA must agree on a decision or all attorneys must sign a relevant document. For example, all attorneys appointed together would have to agree where the donor was to live.

Appointing attorneys to act together is sometimes used as a safeguard by the donor. However, appointing lots of attorneys can mean: 

· it is difficult for them to act/make decisions; or  

· the LPA could be cancelled if attorneys appointed together cannot work together or one of them dies or loses the capacity to act. 

· Together and independently.
This means that each attorney appointed can act on their own when making decisions on behalf of the donor and that the attorneys can also act together. This means that any one of attorneys appointed together and independently can decide on a particular issue.

Even if you are appointed with other attorneys to act together and independently it is important to discuss any decisions you are making with the other attorneys, where relevant, before you make them, to avoid any conflicts whilst the LPA is being operated. 

· Together in respect of some matters and together and independently in respect of other matters.
This means that all attorneys are required to agree on certain specified decisions but can act on their own when making other decisions.  For example, the donor may state that all attorneys must agree on any decision relating to medical treatment, but can act on their own in deciding in which nursing home they live.

The donor will need to clearly set out what these matters are in their LPA. 

Please note: It is very important to remember that if the donor decides to appoint more than one attorney but does not specify in the LPA how they have appointed them, they will automatically be appointed together. 

In an LPA 'together' means jointly and 'together and independently' means jointly and severally for the purposes of the Mental Capacity Act 2005.

What is an Enduring Power of Attorney? 

An Enduring Power of Attorney is a legal process in which a person (the Donor) hands over to someone else (the Attorney) the power to decide what is done with their financial affairs and property. 

The Attorney can use the power straight away if that is what the Donor wants. Or the Donor can make it clear that the EPA is only to be used if they become mentally unable to manage their affairs in the future. 

In this way, an EPA allows the Donor to choose somone they trust now to deal with their affairs if they become mentally unable to manage them themselves in the future. 

Please note: An EPA only covers decisions relating to a Donors financial and property affairs. 

What are my duties as an Attorney? 

· You must act in the best interests of the Donor and consider their needs and wishes as far as possible. 

· You must not take advantage of the Donor's position to gain any benefit for yourself.  

· You must keep the Donor's money and property separate from your own and other peoples. 

It will also be sensible to read and follow the Code of Practice which supports the Mental Capacity Act. 

You do have very limited powers to make gifts to yourself or others. Remember, you are managing someone else's money and you have legal duties which you must respect. 

When do I register the EPA? 

You must apply to register the EPA when the Donor is or is becoming mentally incapable of handling their own affairs. You can do this on form EP2PG available for download in the Office of the Public Guardian forms section of this website. 

Should I wait until the Donor is completely unable to manage their affairs? 

You should make the application to register the EPA as soon as you have reason to believe the Donor is losing the mental capacity to manage their affairs. 

Do I have to provide medical evidence? 

This is not necessary unless the EPA says you do. If you are in any doubt, it would be sensible to get a medical report from a doctor. 

  

Do I have to tell anyone that I am registering the EPA? 

Before you send us form EP2PG, you must tell the donor that you intend to register the EPA. You must also tell at least three of their relatives. You must do this on form EP1PG available for download in the Office of the Public Guardian forms section of this website. 

What happens when I make the application? 

We will check the EPA and your application form. If there are any problems, we will contact you or the solicitors handling the matter. 

If there are no problems, we will set a registration date and let you and any solicitors instructed know when it is. The date will be 35 days from the latest date on which you sent or gave the notices of intention to register (EP1PG). This is because everyone who is entitled to notice is also entitled to object to the application for registration. 

Will I get the EPA back after it has been registered? 

We will return the EPA within five days of the registration date if there were no problems with, or objections to, the application. 

Please note that if there are any problems or queries, it may not be possible to register the EPA after 35 days until these have been resolved. 

Objections to the registration of an EPA 

Only those entitled to notice are able to object to the registration of an EPA.  

Only objections received in time and made on one or more of the following grounds are valid: - 

· That the power purported to have been created by the instrument was not valid as an enduring power of attorney 

· That the power created by the instrument no longer subsists 

· That the application is premature because the donor is not yet becoming mentally incapable 

· That fraud or undue pressure was used to induce the donor to create the power 

· That having regard to all the circumstances and in particular the attorney's relationship to or connection with the donor, the attorney is unsuitable to be the donor's attorney 

If a valid notice of objection is received then the OPG will write to you and let you know your application to register the EPA has been suspended and the steps you need to take next. 

Can I continue to manage the Donor's affairs while you are considering an objection? 

You can usually continue to maintain a donor and prevent loss to their estate, but you should act with caution. Please ask our advice if you are unsure as to the actions you can take on the donor's behalf. 

Do you supervise how I manage the Donor's affairs? 

We do not usually supervise attorneys or tell them how they should manage Donors' affairs. If concerns are raised about the actions of an attorney, we may investigate. The Court of Protection has powers to request accounts and other information from attorneys.

Can the person make the decision with some help? 

The Mental Capacity Act says that every adult should be assumed to have capacity to make a particular decision unless it is established that they lack capacity to do so. 

Sometimes, even if a person is finding it difficult to make a decision, with the appropriate help and support they may have the capacity to make it. You should therefore make every effort to encourage and support the person and in doing so you should consider: 

· Does the person you believe lack capacity have all the relevant information needed to make the decision? If there is a choice, has information been given on the alternatives? 

· Could the information be explained or presented in a way that is easier for the person to understand? Help should be given to communicate information wherever necessary for example using pictures, photographs, videos, tapes or sign language. 

· Are there particular times of the day, when a person's understanding is better, or is there a particular place where they feel more at ease and able to make a decision? 

It is also important to remember that just because the person makes a different decision from the one you would make or a decision you consider to be unwise does not mean that they lack capacity to make that decision. 

When to come to the Court of Protection 

Before deciding to make a decision on behalf of a someone you must reasonably believe that they lack the capacity to make that particular decision themselves and this will requre you to assess their capacity.  You are not expected to be an expert in assessing capacity, more information is available in the 'Assesing capacity and best interests' section of our website. 

Section 5 of the Act allows anyone who cares for someone who lacks capacity to carry out certain informal tasks without fear of liability. Such tasks may include personal care, healthcare or other treatment provided that is carried out in the best interests of the person who lacks capacity. 

In most cases concerning personal welfare matters the principles set out in the Act and chapters 5 and 6 of the Code of Practice will be enough to: 

· help you take action or make decisions in the best interests of someone who lacks capacity; or 

· find ways of settling disagreements about actions or decisions. 

However an application to the Court may be necessary for: 

· particularly difficult decisions; 

· disagreements that cannot be resolved any other way; or 

· situations where ongoing personal welfare decisions must be made about someone who lacks capacity. 

Also an order from the Court will usually be necessary for matters relating to the property and affairs of people who lack capacity to make specific financial decisions for themselves. 

The 'Applying to the Court of Protection' section of our website gives more details on how to make an application to the Court. 
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